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The European Small Claims Procedure

– Main source of law at European level:
Regulation (EC) No 861/2007 of the European 
Parliament and of the Council of 11 July 2007.

- Art 19 ESCP:
Subject to the provisions of this Regulation, the 
European Small Claims Procedure shall be governed by 
the procedural law of the Member State in which the 
procedure is conducted.
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Aims

• Introduce an efficient and uniform instrument
• Simplify and speed up litigation 
• Facilitate access to justice 
• Reduce costs 
• Obtain recognition and enforcement 
• Promote fundamental rights 
• Right to a fair trial and the principle of an 

adversarial process.
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Aims

Art 1 ESCP: Subject matter

This Regulation establishes a European procedure for small claims 
(hereinafter referred to as the ‘European Small Claims Procedure’), intended 
to simplify and speed up litigation concerning small claims in cross-border 
cases, and to reduce costs. The European Small Claims Procedure shall be 
available to litigants as an alternative to the procedures existing under the 
laws of the Member States.

This Regulation also eliminates the intermediate proceedings necessary to 
enable recognition and enforcement, in other Member States, of judgments 
given in one Member State in the European Small Claims Procedure.
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Characteristics

• The European Small Claims Procedure is an additional, 
optional instrument.

• Judgment should be recognised and enforceable in another 
Member State
– No declaration of enforceability  
– No possibility of opposing its recognition

• Simple way of initiating proceedings: standardized forms
• No requirement to be represented by a lawyer
• Taking of evidence: no formal restrictions  
• Swift proceeding
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Scope of application
Art 2 ESCP: 
This Regulation shall apply, in cross-border cases as defined in 
Article 3, to civil and commercial matters, whatever the 
nature of the court or tribunal, where the value of a claim 
does not exceed EUR 5 000 at the time when the claim form 
is received by the court or tribunal with jurisdiction, excluding 
all interest, expenses and disbursements. 
It shall not extend, in particular, to revenue, customs or 
administrative matters or to the liability of the State for acts 
and omissions in the exercise of State authority (acta jure 
imperii).
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Scope of application
Civil and commercial matters: 
• Autonomous interpretation:

– ECJ C-29/76, LTU/Euro Control
– ECJ C-172/91, Sonntag/Waidmann
– ECJ C-551/15, Pula Parking

Two relevant elements:
– Subject matter & nature of relationship

à Sum of all private law disputes.
à In principle no public law matters. 
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Scope of application
Specified exclusions:
• Art 2 (2) ESCP: This Regulation shall not apply to matters concerning

– the status or legal capacity of natural persons;
– rights in property arising out of a matrimonial relationship or out of a 

relationship deemed by the law applicable to such relationship to have 
comparable effects to marriage;

– maintenance obligations arising from a family relationship, parentage, 
marriage or affinity;

– wills and succession, including maintenance obligations arising by 
reason of death;

– bankruptcy, proceedings relating to the winding-up of insolvent 
companies or other legal persons, judicial arrangements,
compositions and analogous proceedings;
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Scope of application

Specified exclusions:
• Art 2 (2) ESCP: This Regulation shall not apply to matters concerning

– social security;
– arbitration;
– employment law;
– tenancies of immovable property, with the exception of actions on 

monetary claims; or
– violations of privacy and of rights relating to personality, including 

defamation.
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Scope of application

Admissible types of claims
• No restriction to a certain type of claim
• Which types of claims are admissible? 
– Actions for performance 
– Actions for a declaratory judgment
– Actions requesting a change of a legal right or 

status 
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Scope of application
Value of the claim
• Original version of the Regulation 

(EC) No 861/2007: 2.000 €
• Since entry into force of the Regulation (EU) 

2421/2015: 5.000 €
• Relevant point in time: receipt of the claim by the 

competent court. 
• Later extension of the claim to more than 5.000 €
– ESCP can not be continued
– Exception: exchange rate fluctuations
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Scope of application

Calculation of the value of the claim
• The value of the claim must be calculated excluding 

interest, expenses and disbursements at the time of 
receipt of the claim (Art 2 [1] ESCP).

• The limit of the value of the claim may not be 
changed by the parties.

• All further questions: national law (Art 19 ESCP)
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Scope of application

Effect of a counterclaim on the value of the claim
• Counterclaim = action brought by the defendant in the 

same proceedings against the claimant.
• Main rule: claim and counterclaim are separate claims 

for purpose of valuation
• Counterclaim exceeds limit of 5.000 €: Art 5 (7) ESCP

– Claim and counterclaim shall not proceed in the European Small 
Claims Procedure

– National law
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Scope of application

Currency
Form A:
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Scope of application

Cross-border cases
Art 3 (1) ESCP: 
For the purposes of this Regulation, a cross-border case 
is one in which at least one of the parties is domiciled 
or habitually resident in a Member State other than the 
Member State of the court or tribunal seised.
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Scope of application
Cross-border cases

• Domicile: 
– Art 62 Brussels-Ia-Regulation (natural persons): 

à court shall apply its internal law
– Art 63 Brussels-Ia-Regulation (legal persons):

à statutory seat; or
à central administration; or
à principal place of business.

• Habitual residence:
– Where the center of his or her existence has been for at least 6 months          

(Hague Maintenance Convention)
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Scope of application
Cross-border cases – Examples

• Claimant with domicile or habitual residence in a Member State 
seises the court of another Member State. 

• Claimant with domicile or habitual residence in the state of the 
court brings a claim against the defendant with domicile or habitual 
residence in another Member State.

• Both parties are domiciled or habitually resident in the same 
Member State, but the court of another Member State is seised.

• Claimant with domicile or habitual residence in a third country 
brings a claim in a Member State; the defendant is domiciled or 
habitually resident in another Member State.

Mag.a Eva Wolkerstorfer, BA 17



Scope of application
No cross-border cases – Examples

• The domicile or habitual residence of all parties to the 
proceedings is located in the state of the court.

• The domicile or habitual residence of one party is in 
the state of the court, of the other party in a third 
country.

• The domicile or habitual residence none of the parties 
is located in a Member State.
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Scope of application

Consequences of no cross-border case:
• Court shall inform claimant
• Claimant may withdraw claim 
• If claimant doesn’t withdraw claim: 

àCourt seised shall conduct the proceedings in accordance 
with national procedural law.

• Relevant moment: receipt of claim form 
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Scope of application

Geographic scope of application
All Member States of the EU with the exception of Denmark 
(recital 26).

Temporal scope of application
Art 29 ESCP: The Regulation shall apply from 1 January 2009, 
with the exception of Article 25, which shall apply from 
1 January 2008.
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Jurisdiction

Standard form A:
Jurisdiction à Brussels-Ia-Regulation
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Jurisdiction
Jurisdiction system Brussels-Ia-Regulation

1. General jurisdiction: Art 4 Brussels-Ia
à Domicile of the defendant
à Nationality is irrelevant 
à International jurisdiction  

2. Special jurisdiction: Art 7-9 Brussels-Ia
à Art 7 (1): place of performance
à Art 7 (2): the place where the harmful event occurred or may occur.
à International and territorial jurisdiction (exception Art 7 [6] Brussels-Ia)
à Claimant can choose between general and special jurisdiction. 
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Jurisdiction
Jurisdiction system Brussels-Ia-Regulation
3. Jurisdiction
• in matters relating to insurance: Art 10-16 Brussels-Ia
• over consumer contracts: Art 17-19 Brussels-Ia
• over individual contracts of employment: Art 20-23 Brussels-Ia

4. Prorogation of jurisdiction: Art 25-26 Brussels-Ia

5. Exclusive Jurisdiction: Art 24 Brussels-Ia
à Art 24 (1): Rights in rem in immovable property or tenancies of immovable 

property à courts of Member State in which property is situated
à Can not be overridden by a prorogation of jurisdiction 
à Applies regardless of the domicile and nationality of the parties
à International jurisdiction
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Selection of the competent court

• Examination of whether the ESCP is applicable at all (based on 
the cause of action and the value of the claim)

• If the ESCP can be applied à determine which court in which 
Member State has jurisdiction (Brussels-Ia). 

• If there are several courts in the same Member State, the 
court must be chosen according to the rules of territorial 
jurisdiction.
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Commencement of the procedure
Art 4 (1) ESCP:  The claimant shall commence the ESCP by
• filling in standard claim form A 

– obligatory
– available in all official languages of the European Union: https://e-

justice.europa.eu/content_small_claims_forms-177-en.do

• lodging it with the court with jurisdiction
– directly
– by post
– by any other means of communication acceptable to the Member State

• Description of evidence supporting the claim

• Obligatory content of the claim: Form A
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Examination of the claim by the court

• Within 14 days of receipt
• Scope of application? 
• International jurisdiction? 
• Claim: 

– clear and complete? 
– not manifestly unfounded or inadmissible?

Claim is outside the scope:
– Art 4 (3) ESCP: court shall inform claimant 
– Opportunity to withdraw the claim
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Clearly unfounded or inadmissible claim

If the claim appears to be 
• clearly unfounded or 
• the application inadmissible or 
• if the claimant fails to complete or rectify the claim 

form within the time specified, 

à Application shall be dismissed. 
à Art 4 (4) ESCP: court shall inform the claimant.
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Incomplete or unclear claim

If the claim appears to be 
• inadequate or 
• insufficiently clear or 
• if the claim form is not filled in properly 

à the court shall give the claimant the opportunity 
• to complete or rectify the claim form or 
• to supply information or documents or
• to withdraw the claim

à Standard form B
à Corresponding deadline
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Incomplete or unclear claim
Examples:
• The information provided by the claimant is insufficiently clear, if it 

is not conclusive or not comprehensible.
• The information provided by the claimant is inadequate, if 

mandatory text fields are left blank.
• The claim form is not filled in properly, if the claimant uses a 

language other than the official language of the court for this 
purpose or the claimant has not signed the form.

Can the court require documents as part of an improvement order?
• The claimant needs only describe and substantiate the evidence, 

not attach it. 
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Conduct of the procedure
Principle of written form: Art 5 (1) ESCP
• No presence in the court is needed
• Oral hearing only if necessary in order to decide the 

case. 
• Claimant and defendant have the right to request a 

hearing: 
– Court must hold a hearing, unless it considers that it is 

unnecessary for the fair conduct of the proceedings. 
– Reasons for refusal: in writing
– Refusal may not be contested separately from a challenge 

to the judgment itself.
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Conduct of the procedure
Oral hearing: Art 5 (1a), 8 ESCP
• Appropriate distance communication technology

– Unless their use is not appropriate for the fair conduct of the 
proceedings 

• Art 8 (2) ESCP: a party summoned in person may request 
the use of distance communication technology, if this 
technology is available at the court. 

• Art 8 (3) ESCP: a party summoned to the electronic hearing
may request to be physically present at that hearing. 
– Costs!
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Conduct of the procedure

• Delivery of the claim to the defendant 
– Art 5 (2) ESCP: Court shall fill in part I of the 

standard answer form C.
– Form C and copy of claim form shall be sent to 

defendant within 14 days of receiving the properly 
filled in claim form. 
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Part I of standard form C
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Conduct of the procedure

• Response of the defendant 
– Art 5 (3) ESCP: fill in part II of the standard answer 

form C or respond in any other appropriate way
– Within 30 days of service of claim form and answer 

form 
– Obligatory content: form C
– If defendant responds within 30 days à copy of 

response shall be sent to claimant (within 14 days)
– If defendant doesn‘t responds à judgment 
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Conduct of the procedure

Intermediate proceedings on the value of the claim
• Art 5 (5) ESCP: defendant can claim, that the value of 

a non-monetary claim exceeds the limit of 5.000 €
– Court must decide within 30 days of sending the response 

to the claimant 
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Conduct of the procedure
Counterclaims:
• Form A
• „Counterclaim“: Art 8 (3) Brussels-Ia-Regulation „arising from the same 

contract or facts on which the original claim was based.”
• If the counterclaim does not fall within the scope 

– claimant would have to be informed and national law would apply.
• If requirements for a counterclaim are fulfilled à the court of the main 

action shall have jurisdiction. 
– Counterclaim shall be sent to the claimant within 14 days of receipt. 
– Claimant shall have 30 days from service to respond to the counterclaim 

• If he fails to do so à judgment
– Answer of the claimant shall be sent to the defendant within 14 days after 

receipt. 
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Languages

Art 6 (1) ESCP: 
The claim form, the response, any counterclaim, any 
response to a counterclaim and any description of 
relevant supporting documents shall be submitted in 
the language or one of the languages of the court. 
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Languages

Art 6 (2) ESCP: 
Admissibility of foreign language documents
• Court may require a translation of that document 
• Only if the translation appears to be necessary for 

giving the judgment.
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Languages

Art 6 (3) ESCP: Refusal to accept a document, because it 
is not in either of the following languages:
• In the official language of the place where service is to be 

effected or to which the document is to be sent 
• In a language which the addressee understands 

àThe court shall inform the other party to provide a 
translation of the document. 

àTime limit: one week (recital 19)
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Conclusion of the procedure
Art 7 (1) ESCP: principle of immediate judgment
• Within 30 days of receipt of the response from the defendant or the 

claimant

• If the case is not ready yet for decision, the court shall
– demand further details concerning the claim from the parties or 
– take evidence in accordance with Article 9 or
– summon the parties to an oral hearing. 

• If the case is ready for decision
– Judgment 
– Service on parties: Art 13 ESCP 
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Taking of evidence
The court shall determine 
• the means of taking evidence and 
• the extent of the evidence necessary for its judgment. 

The court shall use the simplest and least burdensome 
method of taking evidence. 

The court may admit the taking of evidence through 
written statements of witnesses, experts or parties or by 
using electronic communication. 
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Legal representation

Art 10 ESCP: 
The representation by a lawyer or another legal 
professional shall not be mandatory.
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Basic principles of the procedure

Art 12 ESCP: 
• The court shall not require the parties to make any 

legal assessment of the claim.
• If necessary, the court or tribunal shall inform the 

parties about procedural questions.
• Whenever appropriate, the court shall seek to reach 

a settlement between the parties.
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Service of documents

Possible methods of service of claim, counterclaim 
and judgment are:
• by postal services,
• by electronic means.

The service shall be attested by an acknowledgment
of receipt including the date of receipt.
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Enforceability of the judgment
Art 15 ESCP: 
The judgment shall be enforceable notwithstanding any possible appeal (no 
suspensive effect). 
The provision of a security shall not be required.

Art 23 ESCP: 
Upon application by the party enforcement may be suspended or limited if
• a party has challenged the judgment or
• such a challenge is still possible, or
• a party has requested a review of the judgment pursuant to Art 18 ESCP.

– Limit enforcement proceedings to protective measures
– Make enforcement conditional on the provision of such security as it shall determine
– Stay enforcement proceedings
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Court fees

Art 15a ESCP:
The court fees shall not be disproportionate and shall 
not be higher than the court fees charged for national 
simplified court procedures in that Member State.

Distance payment methods: 
• bank transfer;
• credit or debit card payment; or
• direct debit from the claimant's bank account
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Costs

Art 16 ESCP:
The unsuccessful party shall bear the costs of the 
proceedings. 
However, the court or tribunal shall not award costs to the 
successful party to the extent that they were unnecessarily 
incurred or are disproportionate to the claim.

Lawyer's fees?
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Appeal

Art 17 ESCP:
Member States shall inform the Commission whether 
an appeal is available under their procedural law 
against a judgment given in the European Small Claims 
Procedure and within what time limit such appeal shall 
be lodged. 
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Review of the judgment in exceptional cases

Art 18 ESCP:
• Autonomous procedure in the case that the defendant was 

unable to contest the claim. 
• Time limit: 30 days
• The defendant is able to apply for a review of the judgment

– If he was not served with the claim form, or, in the event of an 
oral hearing, was not summoned to that hearing, in sufficient 
time and in such a way as to enable him to arrange for his 
defence; or

– force majeure or due to extraordinary circumstances without 
any fault on his part. 
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Review of the judgment in exceptional cases

Options of the court:
• If the court rejects the application for a review because none 

of the reasons in Art 18 (1) ESCP is given, the judgment shall 
remain in force.

• If the court decides that a review is justified, the judgment 
shall be null and void.
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Recognition and enforcement

Art 20 ESCP: Abolition of exequatur
• A judgment given in a Member State under the 

ESCP shall be recognised and enforced in another 
Member State 
– without the need for a declaration of enforceability 

and 
– without any possibility of opposing its recognition. 

• Certificate: standard form D
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Enforcement procedure

Art 21 (1) ESCP:
• Enforcement procedures shall be governed by the 

law of the Member State of enforcement.
• The party seeking enforcement must provide two 

documents:
– A copy of the judgment
– The certificate referred to in Article 20 (2) and, where 

necessary, the translation thereof into the official 
language of the Member State of enforcement
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Refusal of enforcement 
• Application by the person against whom enforcement is 

sought
• Judgment is irreconcilable to an earlier judgment given in 

any Member State or in a third country (title collision):
– The earlier judgment involved the same cause of action and 

was between the same parties;
– The earlier judgment was given in the Member State of 

enforcement or fulfils the conditions necessary for its 
recognition in the Member State of enforcement; and

– The irreconcilability was not and could not have been raised as 
an objection in the court proceedings in the Member State 
where the judgment was given.
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